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The Challenges of EMIR:  
Clearing Obligation and Increased Collateral Requirements 

The financial crisis from 2007/08 triggered an ongoing discussion about preventive and 
corrective action to strengthen the stability of the global financial system. Experts in finance, 
politics and science identified counterparty risk(1) and asymmetric information as main causes 
of the crisis. Especially after the default of major players such as Lehman Brothers in Septem-
ber 2008, market participants became uncertain of their counterparties’ solvency. In respon-
se, regulatory authorities throughout the world have come up with concepts to mitigate 
counterparty and liquidity risks while improving transparency on financial markets. One such 
prudential initiative is the European Market Infrastructure Regulation (EMIR). This article 
focuses on EMIR and its implications for financial and non-financial firms. The first of its three 
parts examines the regulation’s main provisions as well as its holistic approach to reducing 
counterparty risk and increasing market transparency. The second part outlines the clearing 
obligation imposed on over-the-counter (OTC) derivatives, and its impact on market partici-
pants. The third and final part spotlights additional collateral requirements participants need 
to deal with, and their repercussions on collateral management.

EMIR 

EMIR is one of the most important European regulations on OTC derivatives, central coun-
terparties (CCPs) and trade repositories. Although in force since mid August 2012, most of its 
provisions are not effective yet, as pertinent technical standards are still pending from the 
European Securities and Markets Authority (ESMA). Scheduled effective dates of obligations 
under EMIR are mentioned in the respective paragraphs.
EMIR affects financial as well as non-financial counterparties. As specified in the regulation, 
the term financial counterparty refers to investment firms, credit institutions, pension funds, 
insurance or reinsurance companies, undertakings for collective investment in transferable 
securities (UCITS),(2)UCITS managers, and alternative investment funds. A non-financial coun-
terparty (NFC) is any counterparty falling outside the definition of a financial counterparty. 
An NFC that exceeds the clearing threshold  is referred to as NFC+, and is subject to the same 
provisions as a financial counterparty. An NFC remaining below the threshold (3) is called NFC-. 
As such, it is subject to minor reporting and risk mitigation requirements only.
To prevent evasion of the regulation, it also applies to businesses headquartered outside the 
European Union. Such firms need to be EMIR compliant if their derivatives transactions have 
direct, substantial and foreseeable effects in the EU. (4) As a regulation in EU legislative terms, 
EMIR becomes effective immediately in all member states. Transposition into national law is 
not required.
EMIR addresses three major challenges to the proper and safe operation of the OTC derivati-
ves market. First, insufficient mitigation of counterparty risk. Second, a lack of transparency of 
positions and exposure. Third, inadequate mitigation of operational risk.

(1)	Counterparty	risk	refers	to	the	risk	
that	a	counterparty	fails	to	meet	its	
contractual	obligations.

(2)	UCITS	include	unit	trusts,	common	
contractual	funds,	investment	compa-
nies,	and	any	combination	thereof	as	
authorized	by	European	authorities	
under	UCITS	regulation.

(3)	 See	page	3	for	details.	

(4)	At	present,	ESMA	is	evaluating	
third-country	legal	regimes	for	
equivalence	to	EMIR.	As	for	CCP	rules,	
the	regulatory	regimes	of	Australia	
and	Switzerland	have	been	declared	
equivalent	for	example.
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Reducing Counterparty Risk of OTC Trades 

Absent sufficient transparency of counterparty risk, clearing via a CCP has been identified as 
an effective approach to mitigating that risk. All OTC derivatives that meet standardized eligi-
bility criteria have to be cleared through a CCP. This requirement, which involves the deposit of 
collateral at the CCP, should avoid a collapse of another party if one is in default.
On its website, ESMA will publish a register of OTC derivatives subject to obligatory clearing. 
The register comprises derivative classes, authorized CCPs, the dates when clearing obliga-
tions on each class come into force, and the minimum remaining maturity of derivatives.
The clearing obligation is determined per class of derivatives. According to EMIR, a class of de-
rivatives means a subset of derivatives sharing essential characteristics including at least the 
relationship with the underlying asset, the type of underlying asset, and the currency of the 
notional amount. Maturities may differ within a class. ESMA’s technical standards distinguish 
credit, equity, interest rate, foreign exchange, commodity and other derivatives. At present, the 
authority is specifying the characteristics of each derivatives class (see discussion paper from 
12 July 2013).(5)

According to recent updates of the EMIR implementation schedule, ESMA will notify market 
participants about the clearing obligation on each asset class between September 2013 and 
March 2014. The obligation comes into force six month later, that is, between March and 
September 2014.
The clearing obligation only applies to NFC+. In other words, non-financial counterparties 
that remain below the clearing threshold (NFC-) are exempt. According to article 10 of 
EMIR, OTC derivatives that measurably reduce risk may be excluded from the calculation of 
a counterparty’s position against the clearing threshold. An OTC derivative is deemed risk-
reducing if it

(i)	 covers	the	risk	directly	related	to	the	non-financial	counterparty’s	commercial	activity	
	 or	treasury	financing,

(ii)	 covers	the	risk	of	an	indirect	impact	(proxy	hedging)	or

(iii)	 qualifies	as	hedging	contract	pursuant	to	IFRS.(6)

 
The following thresholds apply:

Class of Derivatives Threshold (Gross Notional Value in Euros)
credit derivatives 1 billion
equity derivatives 1 billion
interest rate derivatives 3 billion
foreign exchange derivatives 3 billion
commodity or other derivatives 3 billion

If a non-financial company exceeds the clearing threshold in one or more OTC derivatives 
classes, it is obliged to clear such derivatives of all classes via a CCP. As soon as the clearing 
obligation becomes effective, non-financial firms need to determine whether they exceed 
any clearing threshold. In doing so, gross notional values of all OTC derivatives entered into 
by any non-financial entity within the consolidated group must be considered. As mentioned 
above, OTC derivatives that reduce risk may be excluded. If the non-financial firm crosses 
the threshold in any of the above derivatives classes, it is required to notify both ESMA and 
the national authority. The firm has to monitor threshold compliance against the consoli-
dated group’s rolling average position over thirty working days. If that position exceeds the 
threshold in one or more derivatives classes, the firm becomes subject to the clearing obligati-
on and must begin clearing all pertinent new contracts within four months.

(5)	 ESMA/2013/925

(6)	 International	Financial	
	 Reporting	Standards
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As soon as the rolling average position over thirty working days falls back under the threshold, 
the clearing obligation ceases to apply. The following two sample calculations illustrate how 
the clearing obligation is determined. 

Pursuant to § 20 WpHG (German securities trading act), non-financial firms that have entered 
into OTC derivatives in terms of EMIR article 2 (7) either at a gross notional value of more than 
100 million euros or surpassing 100 OTC contracts within the last fiscal year, need to obtain 
an audit opinion confirming that while they are EMIR compliant, they do not fall under the 
clearing obligation. The audit and confirmation are due nine months after the end of the 
last fiscal year. If one of the thresholds has been exceeded, the Federal Financial Supervisory 
Authority (BaFin) must be notified.

Increasing Transparency on the OTC Derivatives Market 
 

The intransparency of the OTC derivatives market makes it difficult for participants to assess 
their counterparties’ positions and exposure. It also impedes regulators in detecting risk 
accumulation in an early stage. In response, EMIR obliges both financial and non-financial 
counterparties to report the details of their OTC derivatives to a trade repository. This requi-
rement applies to all OTC derivatives transactions concluded by counterparties established in 
the EU. Its objective is to make information about positions and exposure available centrally. 
EMIR also stipulates that exchange-traded derivatives (ETD) be reported to trade repositories. 

 Figure 1: sample calculation of clearing obligation
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Meanwhile, it expects to complete specification of guidelines to harmonize ETD reporting.
Currently, ESMA is investigating how to prevent counterparties from third countries from 
bypassing applicable EMIR provisions. According to the authority’s consultation paper from 17 
July 2013 (7),  reporting requirements would extend to non-EU counterparties in two cases: 
1. At least one of the counterparties benefits from a guarantee provided by an EU financial 
counterparty and covering a minimum of eight billion euros of the gross notional amount of 
OTC derivatives entered into, and at least five percent of the OTC derivatives exposure of the 
financial counterparty. 
2. Both third-country counterparties execute their transactions via their EU branches. 

Pursuant to EMIR, a trade repository is a legal person that centrally collects and maintains 
records of derivatives. To be authorized to act as trade repository, the legal entity has to be 
established in the EU and meet the requirements laid down in articles 78 to 82 of EMIR.(8) 
Reporting to a trade repository comprises two parts. The first part consists of counterparty 
data, which has to be submitted separately by each party or by an appointed reporting entity. 
To ensure unequivocal allocation of a report at the repository, each counterparty needs a Legal 
Entity Identifier (LEI). IT service provider WM, for example, has developed the German Entity 
Identifier (GEI) (9). The second part of the report contains common data on the respective trade.  
Such information must be handed in on both counterparties. The dataset may be provided by 
either counterparty on behalf of both, or by an appointed reporting entity. The report should 
contain a unique product identifier.(10) If such an identifier is unavailable, the derivative’s class 
and type must be reported.
Both financial firms and NFC+ have to report OTC trades completed before 4 pm on the same 
business day. An extended reporting window of up to one business day applies to trades com-
pleted after 4 pm or concluded among parties from different time zones. For NFC-, the time 
window is two business days. If there is no trade repository available to record the details of a 
derivative, counterparties are required to report to ESMA directly.
According to ESMA’s implementation schedule of September 2013, the reporting obligation 
becomes effective in February 2014 provided that a trade repository for the respective asset 
class has been registered by end of October 2013. Else, reporting will become obligatory by July 
2015. If the trade repository is registered between October 2013 and July 2015, counterparties 
are required to start reporting within ninety days after registration.(11) 
 

Figure 2: reporting on OTC, on-exchange and CCP trades

(7)	 ESMA/2013/892

(8)	 EMIR	compliant	trade
	 repositories	currently	
	 in	business	are,	for	example,	
	 DTCC	Derivatives	
	 Repository	and	REGIS-TR.

(9)	 As	the	LEI	system	is	still	under	
	 construction,	WM	created	
	 GEI,	which	is	similar.	As	soon	
	 as	the	LEI	system	has	been	
	 implemented,	GEI	and	other	
	 national	solutions	will	be	
	 merged	with	it.	

(10)	To	be	defined	by	the	
	 European	Commission.

(11)	As	EMIR	has	been	in	force	since	
	 16	August	2012,	derivatives	
	 outstanding	on	that	date,	
	 or	entered	into	thereafter,	
	 and	settled	by	the	effective	date	
	 of	the	reporting	requirements	
	 on	their	asset	class,	must	be	
	 reported	within	three	years.
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Reducing Operational Risk of OTC Trades 
 

There is a universe of products currently unsuited for CCP clearing given their characteristics 
or illiquidity. For those products, EMIR introduces extensive requirements on monitoring and 
mitigation of operational and credit risk, for instance, at trade confirmation, portfolio reconci-
liation(12)  or portfolio compression(13).  The regulation thus aims to reduce operational risk in 
the OTC derivatives market for financial and non-financial firms.(14) Such requirements are not 
expanded in this article. Moreover, EMIR requires member states to harmonize supervision 
and authorization of CCPs. Provisions range from record-keeping through default fund contri-
bution to financial resource requirements. This article does not detail those provisions.

Although EMIR came into effect in August 2012, ESMA has yet to specify a number of points. 
As the authority is currently overburdened with the development of technical standards as 
well as the authorization of legal entities, effective dates of most obligations have been post-
poned. However, even when reporting and clearing have entered into force, EMIR is likely to be 
reviewed and extended regularly, for example by applying the clearing obligation to further 
asset classes. The regulation’s impact on firms trading OTC derivatives will be manifold, and 
needs to be evaluated case by case.
 

Central Counterparties 

Even before EMIR, interest in central clearing houses was on the rise. After the defaults of ma-
jor players like Lehman Brothers and MF Global, increasing volatility and distrust of financial 
markets prompted participants to mitigate risk by trading via central counterparties (CCPs).
A CCP interposes itself between buyers and sellers of financial instruments, acting as buyer to 
every seller and as seller to every buyer. It guarantees the completion of the transaction and 
takes on the counterparty risk. Since buy positions are offset with equivalent sell positions, 
the CCP’s overall position is neutral to the market.
To use the services of a CCP, a market participant has to be a clearing member of such an ins-
titution, or turn to another third party which holds that status. To become clearing members, 
companies must meet the criteria set by the CCP such as:
  sufficient equity
  contributing to a default fund
  regulatory authorization
  adequate technical and operational systems and controls
  appropriate settlement infrastructure for cash and securities

CCPs offer a variety of clearing licenses, each institution following its own approach. Capital 
required usually depends on the type of instrument to be cleared. An equity clearing license, 
for instance, requires less capital than a repo clearing license due to the higher risk involved in 
a repo. The capital requirement also depends on whether a company clears its own transac-
tions only or provides clearing services to clients, too.
Instead of becoming a clearing member itself, a company may sign an agreement with a 
clearing member. As an indirect member, the company is exempted from meeting the criteria 
set by the CCP but must comply with requirements imposed by the clearing member. There 
are two models of working with a CCP indirectly, referred to as principal and agency model, 
respectively.
In the principal model, a client company signs an agreement with a clearing member. Since 
the company transacts with the clearing member bilaterally, as does the latter with the CCP, 
the company does not access the CCP system directly. Responsibility for meeting the CCP’s 

(12)	Portfolio	reconciliation	refers	to	
	 the	alignment	of	items	from	
	 a	portfolio	of	trades	among	parties	
	 in	the	latter’s	books	and	records.

(13)	Portfolio	compression	is	a	
	 procedure	whereby	similar	
	 transactions	are	replaced	with	
	 a	smaller	number	of	trades	of	
	 lower	notional	value	in	order	to	
	 reduce	risk	and	the	cost	of	
	 maintaining	such	transactions	
	 in	the	counterparties’	books.

(14)	Risk	mitigation	requirements	such	
	 as	reconciliation	frequency	differ	
	 for	NFC+	and	NFC-.
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margin requirements rests with the clearing member. The client company receives reports 
from the clearing member.
In the agency model, by contrast, the client company interacts with the CCP directly, with 
the clearing member acting as agent under a third-party agreement. The company can enter 
transactions straight into the CCP’s system. However, the clearing member remains respon-
sible and liable for collecting margins, and forwards margin calls to the indirect member. The 
latter receives reports either from the CCP or via the clearing member. Each company needs to 
analyse individually whether to connect with a CCP directly or indirectly. Indirect cooperation 
can be cheaper, for example, when clearing volumes are low.
A CCP reduces the risk for all market participants by applying more robust risk controls, and 
netting long and short positions. As for risk management, factors to be considered include the 
probability of the clearing member’s default, the cost thereof as well as the risk of infecting 
other market participants. A CCP normally reflects the risk associated with a position or 
portfolio in the initial and variation margin it charges. The initial margin is calculated before 
the opening of a position. The variation margin reflects the fluctuation of the position’s or 
portfolio’s value based on a mark-to-market approach. Margin requirements are reviewed and 
adapted to price changes daily at least, and often intradaily.
Netting of long and short positions reduces not only the CCP’s risk but also the clearing mem-
bers’ settlement costs. To manage default, CCPs traditionally rely on a waterfall structure, also 
called lines of defence, to absorb losses. The number of lines varies but mostly includes  
the following:
  margin of the defaulting clearing member
  default fund contribution of the clearing member
  default fund contribution of all other clearing members

In other words, if a clearing member defaults, and neither their margin payment nor their 
default fund contribution suffices to compensate the loss, the CCP resorts to a default fund 
fed by all clearing members. Given the clearing obligation under EMIR, market participants 
need to analyse and possibly adjust their clearing infrastructures.  Questions to be answered 
for that purpose include the following:
  How does the clearing obligation impact our business?
  What effort and cost does it entail?
  Are our organization, processes and systems ready for EMIR?
  Should we connect to the CCP directly or indirectly?
  Which CCPs or clearing members do we want to work with?
  How do we integrate them into our processes and systems?

 

Collateral Management 
 

EMIR will induce significant changes to the OTC derivatives market, which has a volume of 
more than 500 trillion US dollars. (15) Increasing cooperation with CCPs will force financial 
institutions to deposit more collateral and respond quickly to intraday margin calls. Derivati-
ves transactions require funding over longer time spans. Besides, transactions not cleared via 
a CCP must be collateralized as well.(16) Recent legislation such as Dodd–Frank, CRD IV or the 
pending revision of MiFID will further tighten collateral requirements.
Efficient collateral management thus becomes a key factor of success. The term collateral 
management refers to measures aimed at reducing counterparty risk associated with transac-
tions such as OTC derivatives by raising collateral. Collateral can be deposited in cash or securi-
ties. While cash is well accepted among collateral takers for being easy to handle and reuse, it 
ties up liquidity on the part of the collateral provider, which makes it the most expensive type 

(15)	Bank	for	International		
	 Settlements.	Capitalization	
	 of	Bank	Exposures	to	Central	
	 Counterparties.	Consultative		
	 document,	2011.

(16)		Applies	to	financial	firms	
	 as	well	as	NFC+.

(17)		ISDA	Margin	Survey	2012
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of collateral. Still, cash accounted for 79 percent of all collateral used to cover OTC derivatives 
exposure worldwide in 2011.(17)

Instead of cash, securities may be used to collateralize obligations. While this option locks up 
less liquidity, its acceptance depends on many criteria, among them the eligibility of the secu-
rities (asset class and type, issuer, rating, ...), daily revaluation to reflect changes in prices and 
risk parameters including haircuts, as well as consideration and handling of corporate action.
The wave of regulatory initiatives and the lack of trust in counterparties` solvency have driven 
demand of high-quality collateral such as German government bonds. While the volume of 
unsecured investments like deposits maturing in less than a year, short-term debt securities 
or short-term government bonds is on the wane, the market for secured transactions such as 
repos is growing.(18)

The downgrade of countries and financial institutions during the current Eurozone crisis, 
and falling interest rates have also spurred the demand of high-quality collateral, causing a 
bottleneck in the supply of assets still regarded risk-free. Increasingly, market participants 
are required to provide high-quality collateral to back previously unsecured obligations. This 
opens a gap between demand and supply of high-quality assets. Experts are seeing a “collate-
ral squeeze” ahead that could result in a general shortage of liquidity.(19) The collateral crunch 
and collateral takers’ more restrictive selection of securities have lead to a convergence of 
eligibility criteria applied to centrally cleared and to bilateral derivatives transactions.
Should collateral at hand prove inadequate, there are two options to mobilize additional as-
sets. Market participants can either upgrade their available collateral (collateral transformati-
on), or conclude transactions on the repo or securities lending markets to raise cash or eligible 
securities, respectively.
Collateral transformation means a swap of ineligible or less liquid assets such as equities 
for higher-quality collateral against a fee. Illiquid securities can thus be used to upgrade a 
company’s collateral position. The less liquid an asset, the higher the fee. Providers of collate-
ral transformation risk accumulating illiquid assets, and offset that risk with the fee. Strong 
competition, however, could force down prices of taking illiquids, thus increasing counterparty 
risk. Collateral management systems that cover a broad range of asset classes, and link to 
various collateral providers as well as takers, can counteract such concentration.
Securities lending and repos provide an alternative way of providing cash or securities to be 
used as collateral. Securities lending refers to an agreement whereby a security holder trans-
fers securities to a borrower on the condition that the same or similar securities be returned 
on a specified date or on demand. It is mostly a deal of securities for securities. A repo, by 
contrast, means the sale of securities involving a contractual obligation for the seller to buy 
them back later. Hence it is mostly a deal of securities for cash. In Germany and Switzerland, 
the convergence of eligibility criteria like ISINs accepted or haircuts between the interbank 
repo market and central bank operations helps participants become more liquid by reusing 
collateral from repos for refinancing through money-market transactions with national cen-
tral banks. It could also make repo markets more resilient by posing an incentive to lend cash 
even in periods of financial turmoil.(20)

What does all that mean to banks, broker-dealers and funds in practice? Collateral manage-
ment is a key process for the entire capital markets industry to focus on. As exposure becomes 
more varied among lines of business, demand for high-quality collateral and tougher haircuts 
grows. Collateral management hence should be centralized, local or departmental collateral 
pools consolidated. To maximize efficiency, collateral management must span asset types, 
requirements (repos, securities lending, margins required by CCPs), locations, time zones and 
countries.

(18)		ISDA	Margin	Survey	2012

(19)		TradeTech	Post	Trade	conference	
	 2012.	Post	Trade	Crisis	–	Collateral	
	 Management	Crunch	Driven	by	
	 the	Intersection	of	Complex	
	 Regulation.	

(20)	Bank	of	International	Settlements.	
	 Strengthening	Repo	Clearing	and	
	 Settlement	Arrangements.	
	 Report,	2010.
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These considerations include current collateral systems and their usability. The coexistence 
of competing systems operated by ICSDs, CSDs, custodians and others throughout the world 
impedes the free flow of securities to markets short of collateral. Interoperability would boost 
efficiency, tap additional collateral and promote financial integration. Moreover, collateral sys-
tems need to be extended beyond national borders. As regulatory requirements tighten, and 
emerging markets such as Asia gain importance, the demand for collateral soars. To cover risks 
associated with operations across borders and time zones, market participants would benefit 
from efficient collateral allocation among asset classes. A possible solution would be a hub 
interconnecting systems to facilitate access to collateral deposited in various national pools. 
Such a hub would keep track of collateral movements and exposure adjustments in real time, 
and synchronize position changes among the systems involved.
To achieve interoperability, several hurdles need to be taken. The diversity of national regulati-
on impairs the liquidity and flow of securities. In Singapore, for instance, market participants 
are legally required to hold collateral under national law in the city-state. Priorities to be 
addressed include market diversity as well as standardization of allocation and settlement al-
gorithms including timelines and opening hours. Connectivity of present and future collateral 
systems requires compatible communication channels. Further aspects to be considered are 
a consensus on securities data such as references, currency exchange rates or ratings, and the 
handling of custody events by collateral management providers. Clearstream’s Liquidity Hub 
and Euroclear’s Collateral Highway are two systems starting to integrate pools from all over 
the world, thus mobilising additional collateral for their clients. 
 
Conclusion 

EMIR forces market participants to reduce counterparty and liquidity risks by driving the use 
of central clearing houses for transactions in standardized OTC derivatives. It also regulates 
transactions that cannot be conducted via a CCP. As a consequence, demand has shifted from 
unsecured instruments toward secured transactions. The ensuing shortage of high-quality 
collateral makes it imperative for market participants to implement IT solutions that help 
them centralize the administration of deposits in securities for use as collateral. To consolidate 
local or departmental collateral portfolios into one pool, market participants need to analyse 
their internal structures, processes and systems.
Action is particularly urgent for participants whose collateral is spread over various lines of 
business, or who lack a consistent collateral management strategy. Another major challenge 
on the way towards efficient collateral management is making current systems interoperable 
and more usable.

Figure 3: Typical approach to collateral management within a company



9White-Paper  |  Emir

Making EMIR Projects a Success 

Consileon has been working with prominent capital-market service providers for years. In 
projects spanning the entire value chain, we develop business strategies and implement 
tailor-made IT solutions for our clients. To make financial market participants ready for EMIR, 
our consultants help them answer all strategic, organizational, legal and technical questions 
involved:

Business Model and Strategy
  How does EMIR affect our business?
  Does any of those impacts challenge our business model or strategy?
  How can we adapt our business model?
  Should we outsource any parts of our business?

Reporting
  What information do we have to report? How? To whom?
  How can we collect that information?
  How can we amend our database?
  Should we outsource reporting requirements? If so, to whom?

Clearing
  What are the impacts of the clearing obligation?
  Is our network of clearing members or CCPs sufficient?
  How do we select the right clearing member or CCP?
  How do we connect to clearing members or CCPs?

Collateral and Liquidity Management
  How does EMIR impact our collateral management?
  Can increased efficiency reduce the additional liquidity demand caused by EMIR?
  How can we improve our current collateral management system?
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About Consileon

Consileon is a management-owned, debt-free consulting firm headquartered in Karlsruhe, Germany. It operates in Germa-
ny, Switzerland, Austria, and maintains development resources in Poland and Ukraine. With revenues of forty million euros 
in 2012, and an average annual revenue growth rate of thirty percent over the last ten years, Consileon is one of Germany’s 
fastest expanding consultancies. For more information, see www.consileon.com.
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